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SUPREME COURT OF APPEALS OF VIRGINIA. 



Virginia & S. W. Rv. Co. v. Nickels. 

Sept. 7, 1914. 
[82 S. E. 693.] 

1. Appeal and Error (§ 181*) — Questions Reviewable — Objections 
Not Made at Trial. — Objections not shown to have been made in 
the trial court cannot be considered on writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
§§ 1141-1151, 1157, 1158, 1160; Dec. Dig. § 181.*] 

2. Eminent Domain (§ 258*) — Condemnation Proceedings — Order 
Suspending Execution — Effect. — The only effect of an order sus- 
pending execution of a judgment assessing damages in a condemna- 
tion proceeding, to enable the condemnor to apply for a writ of 
error, authorized by Code 1904, § 3456, whatever the terms of the 
order, is to stay the execution of the final judgment. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. 
§ 672; Dec. Dig. § 258.*] 

3. Eminent Domain (§ 255*) — Condemnation Proceedings — Trial 
— Objections; — Exceptions — Time. — Where final judgment in con- 
demnation proceedings was entered, and the court adjourned for 
the term, it was thereafter too late for the condemnor to except or 
object to any ruling of the court prior to judgment. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. § 
666; Dec. Dig. § 255.*] 

4. Eminent Domain (§ 133*) — Condemnation Proceedings — Im- 
provement of Land before Proceedings Instituted — Trespass — Dam- 
ages — Where a railroad company entered on land sought to be 
condemned and erected improvements thereon before instituting 
condemnation proceedings, such entry, whether by force or peace- 
ably, was a trespass, and hence, in the subsequent determination of 
the landowner's damages for the land taken, he is entitled to re- 
cover for the improvements placed on the land by the railroad com- 
pany prior to the institution of the proceedings. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 
358-361J4; Dec. Dig. § 133.*] 

Error to Circuit Court, Lee County. 

Condemnation proceedings by the Virginia & Southwestern 
Railway Company against W. B. Nickels and wife. From a 
judgment assessing damages, petitioner brings error. Writ 
dismissed. 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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Pennington Bros., of Pennington Gap, Powell Price & Shelton, 
of Johnson City, Tenn., and Donald T. Stant, of Bristol, for 
plaintiff in error. 

C. T. Duncan, of Wise, for defendants in error. 

Buchanan, J. This is a condemnation proceeding instituted 
under the provisions of section 1105f of Pollard's Code. In the 
answer to the petition filed by the male defendant, it is alleged 
that the railway company had made no effort to purchase the land 
sought to be condemned prior to the institution of the proceed- 
ing, but had "by force" gone upon the land, and without his 
consent or approval taken possession of the same, and he claimed 
compensation for the value of the improvements placed upon the 
land by the railway company before it took legal steps to acquire 
it, in addition to compensation for the value of the land so taken 
and damages to the residue of his property. 

By the order appointing the commissioners, they were directed, 
in addition to ascertaining a just compensation for the land 
taken and damages to the residue, "to find and report the value 
and cost of the improvements, if any, placed upon the land 
sought to be taken herein, and when and by whom such im- 
provements were placed upon said lands before this petition 
was filed." 

The commissioners, pursuant to the direction given them, after 
ascertaining the value of the land taken and the damages to the 
residue of the tract, reported that: 

"Said railway company has converted the said trestle into a 
fill by throwing dirt and rock under the trackway, and the 50- 
foot right of way was not sufficient to hold all of the dirt, the 
footing of the fill on the northwest side of the said track has run 
out and beyond the old right of way about 35 feet, and on the 
southeast side the footing of said fill at its deepest place has 
run out and beyond the right of way about 15 feet. We find 
that the dirt and rock was put upon the fill by the Virginia & 
Southwestern Railway Company through its construction de- 
partment; that said work began about the 1st day of December, 
1912, and cost about $249.40, made up as follows: Iron piping 
$104.40 ; cement wall, $5 ; cost of making dirt fill, $140." 

Upon the hearing of the cause, the court held that the land- 
owners were entitled to compensation for the value of the said 
improvements as well as the value of the land taken without 
the improvements and the damages to the residue, confirmed 
the report of the commissioners, ordered the aggregate amount 
found by it to be paid into court, and appointed a commissioner 
to ascertain the liens and what persons were entitled to the said 
money, and in what proportions. The order states that the 
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case was heard upon exceptions as to the amount allowed by the 
commissioners as compensation for the land taken and for dam- 
ages to the residue, and to the right of the landowners to compen- 
sation for the value of the improvements placed upon the land. 
No bill of exceptions was taken to the action of the court during 
the progress of the cause, and so far as the record shows, prior 
to the entry of the order or judgment complained of, which is 
final as to the railway company, no exception was noted or ob- 
jection made to any ruling of the court. Within 30 days after 
that order was entered, a vacation order was entered upon the 
application of the railway company under the provisions of sec- 
tion 3456 of Pollard's Code, suspending the execution of the or- 
der for 90 days for the purpose of enabling the railway company 
to apply for a writ of error. In the suspending order it is stated 
that the railway company feels itself aggrieved by the order sus- 
pended, in so far as it allows compensation for the said improve- 
ments. 

It is insisted by the defendants that, in the absence of any bill 
of exceptions or of anything in the record to show that the rail- 
way company excepted to the action of the trial court in allow- 
ing compensation for the said improvements, the correctness of 
that action cannot be reviewed by this court. 

[1] The general rule is that objections not shown to have been 
made in the trial court cannot be considered by this court upon 
a writ of error. Burks' PI. & Pr 770, and cases cited. This rule 
does not seem to be controverted by the railway company, but 
its contention is, as we understand its petition, that the record 
shows that it did except to the court's action, in so far as it 
allowed compensation for the said improvements. 

In the petition for a writ of error it is said exceptions to each 
of the findings of the commissioners as to what the defendants 
were entitled to were made, "and by an order entered September 
11, 1913, each was overruled and judgment rendered against the 
railway company in accordance with said report." "The $50 and 
$100 allowed were later paid into court and exceptions taken 
only as to the ruling of the trial court in allowing a recovery 
for the $249.40 for improvements made as aforesaid, as shown 
by a suspending order entered in vacation." 

[2, 3] The only effect of the suspending order, whatever its 
recitals, was to stay the execution of the final judgment. When 
final judgment was entered and the court adjourned for the 
term, it was too late for the railway company to except or ob- 
ject to any ruling of the court prior to that judgment. The 
record was then closed, and nothing could be added to it ex- 
cept by express statutory provision. Va. Dev. Co. v. Rich Patch 
Co., 98 Va. 700, 37 S. -E. 280; Burks' PI. & Pr. § 290. 
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[4] But even if it could be held, in any view of the case, that 
the record shows that the railway company had excepted to the 
ruling of the court as to such compensation, as it is clear we think 
it does not, the evidence upon which the court based, or may 
have based, its judgment is not in the record. Clearly the dep- 
ositions copied with the record are not a part of it. It does 
appear that the railway company took possession of the land 
before it instituted this proceeding. Whether it entered "by 
force" or as a mere trespasser, with or without an intention to 
condemn, or, entered with the consent of the defendants, does 
not appear. The general rule is that, where one invades an- 
other's land without legal right and places structures thereon, 
the structures belong to the landowner. If a railway company 
claims that its entry was made under circumstances which ex- 
empt it from the operation of this rule, it would seem clear that 
the burden would be upon it to show it. Prima facie a tres- 
passing railway company occupies no higher position than any 
other class of trespassers. 

The court being of opinion that, as the record does not show 
that any exception was taken to any of the rulings of the trial 
court, its judgment cannot be reviewed by this court, the writ 
of error must be dismissed as improvidently awarded. 
Writ, dismissed. 

Note. 

While holding that it is not required to pass upon the question 
of compensation for improvements put upon land by the taker be- 
fore the institution of condemnation proceedings, the parties hav- 
ing failed to take proper exceptions within the required time, the 
court virtually lays down the rule that where such improvements 
are made without the consent of the owner the maker thereof is 
in the same position as any other class of trespassers, the improve- 
ments becoming a part of the freehold, and in awarding damages 
in subsequent condemnation proceedings they must be considered 
in determining the amount to be paid for the land taken. This po- 
sition is sustained by the courts of a few of the other states as well 
as by a previous decision of our own court, though the majority of 
the cases maintain the contrary doctrine. 

Where Entry by Authority, Real or Colorable.— The principle 
seems to be well settled that where the entry is made and improve- 
ments constructed not as a naked trespasser but with the consent 
real or apparent of the owner, there can be no recovery for their 
value in subsequent condemnation proceedings. It was so held- by 
our own court in Norfolk, etc., Ry. Co. v. Consol. Turnpike Co., Ill 
Va. 131. See, also, Searl v. Leake County School-Dist. No. 2, 133 
U. S. 553, 10 S. Ct. 374, 33 U. S. (L. Ed.) 740, 38 Fed. 18 (entry un- 
der inferior title); U. S. v. Smith, 110 Fed. 338; California South- 
ern R. Co. v. Southern Pac. R. Co., 67 Cal. 59, v Pac. 123, 20 Am. 
& Eng. R. Cas. 309 (entry by consent of owner); San Francisco, 
etc., R. Co. v. Taylor, 86 Cal. 246, 24 Pac. 1027; Charleston, etc., 
R. Co. v. Hughes, 105 Ga. 1, 30 S. E. 972, 70 Am. St. Rep. 17; Chi- 
cago, etc., R. Co. v. Goodwin, 111 111. 273, 53 Am. Rep. 622; Ellis v. 
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Rock Island, etc., R. Co., 125 111. 82, 17 N. E. 62 (entry under infe- 
rior title): Chicago, etc., R. Co. v. Vaughn, 206 111. 234, 69 N. E. 113; 
Cohen v. St. Louis, etc., R. Co., 34 Kan. 158, 8 Pac. 138, 55 Am. Rep. 
242, 22 Am. & Eng. R. Cas. 116; St. Louis, etc., R. Co. v. Nyce, 61 
Kan. 394, 59 Pac. 1040, 48 L. R. A. 241; Morgan v. Chicago, etc., R. 
Co., 39 Mich. 675; Toledo, etc., R. Co. v. Dunlap, 47 Mich. 456, 11 
N. W. 271; Omaha Bridge, etc., Co. v. Whitney, 68 Neb. 399, 94 
N. W. 513, 99 N. W. 525; North Hudson County R. Co. v. Booraein, 
28 N. J. Eq. 450, 14 Am. R. Rep. 202; Baltimore, etc., R. Co. v. Bouvier, 
70 N. J. Eq. 171, 62 Atl. 868; Matter of Norwood, etc., R. Co., 47 Hun 
489, 14 N. Y. St. Rep. 437; Aldridge v. Board of Education, 15 Okla. 
354, 82 Pac. 827; Texas, etc., R. Co. v. Sutor, 56 Tex. 496; St. Johns- 
bury, etc., R. Co. v. Williard, 61 Vt. 134, 17 Atl. 38, 2 L. R. A. 528, 15 
Am. St. Rep. 886; Aspinwall v. Chicago, etc., R. Co., 41 Wis. 474; Cen- 
tral Branch U. P. R. Co. v. Andrews, 26 Kan. 702, 710, 711; Justice v. 
Nesquehoning Valley R. Co., 87 Pa. St. 28; S. C, 18 Alb. Law J. 
171; Black River & M. R. Co. v. Barnard, 9 Hun 104; California P. 
R. Co. v. Armstrong, 46 Cal. 85; Daniels v. C, I. & N. R. Co., 41 
Iowa 52; Lyon v. Green Bay & M. Ry. Co., 42 Wis. 538; Greve v. 
First Division St. P. & P. R. Co., 26 Minn. 66; S. C, 1 N. W. Rep. 
816; Morgan v. Chicago & N. E. R. Co., 39 Mich. 675; Dietrich v. 
Murdock, 42 Mo. 279; Northern C. Ry. Co. v. Canton Co., 30 Md. 
347; Pitkin v. Springfield, 112 Mass. 509; Cohen v. St. Louis, etc., 
R. Co., 34 Kan. 158, 8 Pac. 138, 144. 

In California So. R. Co. v. 'Southern Pac. R. Co., 67 Cal. 59, 7 
Pac. 123, it was held that where proceedings are instituted to con- 
demn certain land for the benefit of a railroad, in determining the 
compensation to be awarded for the lands taken, the value of ties, 
rails, etc., already laid, with consent of the owner of the land, are 
not to be considered as part of such realty. 

And the courts as a rule have drawn no fine distinctions as to the 
nature or character of the right or license to enter, so long as it 
was made in good faith. 

In Ellis v. Rock Island & M. C. R. Co., 125 111. 82, 17 N. E. 62, 
it was held that where a railroad company, under agreement with 
one in possession of land under a mortgage lien, and other claims 
apparently valid, and supposed to equal the value of the property, 
was to receive a deed as soon as the lienor's title was perfected, and 
in good faith took possession, built its roadbed, side tracks, depot 
buildings, stock yards, etc., and another was afterwards discovered 
to have a superior title, on proceedings by the company to condemn 
the property the owner is not entitled to its value as enhanced by 
the improvements. 

Where a railroad company takes possession of a strip of land, 
and constructs a railroad track thereon with the consent of a per- 
son in possession of the land claiming title thereto, and who has color 
of title, and afterwards the paramount owner of the land com- 
mences an action against the railroad company for compensation 
and damages as for the permanent taking and appropriation of the 
land for railroad purposes, the railroad company will not be con- 
sidered as a mere trespasser on the land, and will not be required 
to pay for improvements made thereon by itself, but will be re- 
quired to pay only the value of the land taken at the time it was 
taken, and the damages to the land not taken. Cohen v. St. Louis, 
etc., R. Co., 34 Kan. 158, 8 Pac. 138. 

If a railroad company, under proceedings for condemnation, en- 
ters on the land under an order of the county judge, and constructs 
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its road across a tract of land in such manner that it is imbedded in 
the soil and becomes a part of the realty, and if the proceedings are 
dismissed and new proceedings for the condemnation of the land 
are commenced, the owner is not entitled to have the value of the 
ties and iron constituting the track included in his damages upon 
the final condemnation. California Pac. R. R. Co. v. Armstrong, 46 
Cal. 85. 

Where Construction of Improvement Is a Trespass. — Where the 
entry is made and improvements constructed without any author- 
ity whatsoever and prior to the institution of condemnation pro- 
ceedings, the courts are in conflict as to the right of the owner to 
compensation for such improvements in subsequent proceedings to 
condemn the land. Our own court takes the position that such an 
act is analogous to that of a naked trespasser, and even though 
done by a corporation in whom rests the right of eminent domain, 
it can not by reason of such right escape the liabilities and penalties 
attaching to the act of a trespasser under the common law. In Nor- 
folk, etc., Ry. Co. v. Turnpike Co., Ill Va. 131, the court held that 
in such case the owner may recover the value of the improvements, 
and quotes with approval Village of St. Johnsville v. Smith, 184 N. 
Y. 341, 77 N. E. 617, in which it was said: "So far as actual intent 
is concerned, a personal trespasser who annexes a structure to an- 
other's freehold does not mean that it shall become the property 
of the land owner any more than does a trespassing railway com- 
pany or municipality which does the same thing in contemplation 
of acquiring the land at some future time by the exercise of the 
right of eminent domain. The law affixes consequences to the act, 
and not to the intent. It says to those who invoke the power of 
eminent domain, as well as to all others. If you invade land with- 
out legal right and place structures thereon, those structures be- 
long to the landowner. There is no more hardship in applying the 
rule to the one class of trespassers than to the other. In both cases 
the application tends to prevent a wrong. Its operation in this 
state has been and will doubtless continue to be most salutary in 
constraining those municipal and other corporations which the state 
has authorized to exercise the power of eminent domain not to as- 
sume the possession of lands in advance of any right so to do, 
and thus practically nullify, during the period of wrongful posses- 
sion that provision of the Constitution which guarantees the citizen 
against being deprived of his property for public use without just 
compensation." Norfolk, etc., Ry. Co. v. Consolidated Turnpike 
Co., Ill Va. 131, 141, 68 S. E. 346. 

In Graham v. The Connersville, etc., R. Co., 36 Ind. 463, it was 
held that where a railroad company has, without the consent of the 
owner and without color of title, entered upon land and occupied 
the same, building a depot and hotel thereon, and afterwards seeks 
to appropriate the land under the authority of law, the value of the 
land at the time of the legal appropriation, with the improvement 
thereon, constitutes the amount for which the company is liable to 
the owner of the land. 

This case was followed in the earlier New York Cases of In re 
Long Island R. Co., 6 Thomp. & C. 298, 3 Hun 613, and In re New 
York, W. S. & B. R. Co., 37 Hun 317; and the later New York Case, 
Village of St. Johnsville v. Smith, supra, lays down the same doc- 
trine. See, also, United States v. Land in Monterey Co., 47 Cal. 
515. In this case it was held that upon the condemnation by the 
government years after it had entered manu forti and erected a light- 
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house, the owner was entitled to compensation for the structure so 
placed upon the land. 

The contrary doctrine, is, however, maintained by the great ma- 
jority of cases. While admitting that a railroad or other corpora- 
tion though invested with the power of eminent domain is tech- 
nically guilty of trespass, the courts distinguish such trespass from 
the trespass of an ordinary wrongdoer on the ground that in the 
one case the right exists to acquire- the land and erect the struc- 
tures by legal means, and in the other the wrong is based on no 
right whatever. Louisville N. O. & T. R. Co. v. Dickson, 63 Miss. 
380; Morgan's App., 39 Mich. 675;' Toledo, A. A. & G. T. R. Co. v. 
Dunlap, 47 Mich, 456; Daniels v. C. I. & N. R. Co., 41 Iowa 52; Chi- 
cago & A. R. Co. v. Goodwin, ill 111. 273; Greve v. First Div. St. 
Paul & P. R. Co., 26 Minn. 66; Lyon v. Green Bay & M. R. Co., 
42 Wis. 538; Oregon R. & Nav. Co. v. Mosier, 14 Or. 519; Western 
North Carolina R. Co. v. Deal, 90 N. C. 110; Texas & St. L. R. Co. 
v. Matthews, 60 Tex. 215; Dietrich v. Murdoch, 42 Mo. 279; Indiana, 
B. & W. R. Co. v. Allen, 100 Ind. 409, 415, 416; Lewis, Em. Dom., 
§ 507; Jones v. New Orleans & S. R. Co., 70 Ala. 227; Justice v. Nes- 
quehoning Valley R. Co., 87 Pa. 28; Louisville, N. O. & T. R. Co. v. 
Dickson, 63 Miss. 380; Newgass v. St. Louis, etc., R. Co., 54 Ark. 
140, 15 S. W. 188; San Francisco, etc., R. Co. v. Taylor, 86 Cal. 246, 
24 Pac. 1027; Seattle, etc., R. Co. v. Corbett, 22 Wash. 189, 60 Pac. 
127; Lyon v. Green Bay, etc., R., Co., 42 Wis. 538. 

As said in Jacksonville, etc,, R. Co. v. Adams, 27 Fla. 443: "Though, 
as a general rule, things affixed to the freehold so as to be a part 
thereof become, as against a trespasser or person entering tor- 
tiously, and affixing them, the property of the owner of the soil, 
this rule is not applicable as against a body having the power of 
eminent domain and entering without leave and making improve- 
ments for the public purpose for which it was created and given such 
power. The principle controlling the landowner's right to damages 
in such cases is that he shall have compensation for the damage actu- 
ally sustained by him, and no more, and that the trespasser's liability 
shall be likewise limited." 

And in Oregon Ry. & Nav. Co. v. Mosier, 14 Ore. 519, 13 Pac. 
300: "Though the appellee was a trespasser by reason of the neg- 
lect to pursue the proper remedy for acquiring the lands — acquir- 
ing them without the consent of the owner — there is, in the right 
continuing in hiin to pursue the remedy, rendering the possession 
rightful, and by which the title may be acquired, a plain distinction 
between the appellee and a common trespasser. As against such 
trespasser, the proprietor can keep the lands, and, keeping them, 
hold the improvements he may have annexed to the soil. No rem- 
edy is given the trespasser by which he may acquire the use and 
enjoyment of, or title to, the lands. There is also another distin- 
guishing fact: The structures of the appellee were dedicated, not 
to the use and enjoyment of the freeholder, but to public uses, which 
are the consideration for the grant to the appellee for the corporate 
franchise, and of the right in the exercise of these franchises to 
take and appropriate private property. These elements of the case 
distinguish it from that of the trespasser entering upon lands, fix- 
ing chattels to the freehold for its use and enjoyment, which he 
must intend to convert into realty, and which, following the title 
to the soil, as one of its incidents, pass to the proprietor." 

"If the corporation enters upon the land, and appropriates it 
without the consent of the owner, or proper proceedings for ascer- 
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taining the compensation and making payment of the same, it ren- 
ders itself liable to a action of trespass or ejectment, or to be en- 
joined in equity until compensation is ascertained and paid. Pierce 
on Railroads, 167, and notes. Still, it is the right of the plaintiff 
to acquire the land for its road; it is clothed with the power of the 
state for tl at purpose, and the use to which it is sought to appro- 
priate it is public and not private. In view of the rights thus dele- 
gated by the state to the corporation; the purposes for which they 
are conferred: the public use for which the land is condemned; the 
just compensation required to be paid for its appropriation; and the 
great interest the public has in the successful operation of the road 
— it seems to us that these are elements which plainly distinguish 
the acts of a corporation, although technically a trespasser, in build- 
ing its road upon land without proper authority therefor, from the 
acts of a common trespasser, in affixing chattels to the freehold, and 
to render inapplicable the strict rule of law which would treat such 
improvements as fixtures and part of the realty." 

And in Justice v. Nesquehoning Valley R. Co., 87 Pa. St. Rep. 28: 
"Modern inventions and discoveries have so far transcended the 
conditions of former times, that to apply the rule as to a mere tres- 
passer, whose entry is a tort pure and simple, to the case of one 
authorized to enter for a great public purpose, merely because of 
an irregularity in the manner of proceeding, would be as vain as to 
attempt to dress a full grown man in the garb of his childhood." 

In commenting on Graham v. Connersville, supra. Baker, D. J. 
in Skinner v. Fort Wayne, T. H. & S. W. R. Co., 99 Fed. 465, says 
"If this case were conceded to be a correct exposition of the law 
it would not be controlling. But the case is unsound in principle, 
and is in conflict with the great weight of authority." 

In Jacksonville, Tampa & Key West R. Co. v. Adams, 28 Fla. f>31. 
10 So. 465, the court, after holding that improvements put upon land 
by a railroad company without complying with the law regulating 
the exercise of the power of eminent domain, can not in subsequent 
condemnation be considered in fixing the compensation for the land 
taken, says of Graham v. Connersville, etc., supra, that, the clear 
weight of authority, the better reasoning, and the true right of the 
matter are against the doctrine as there laid down. 

In Albion River R. Co. v. Hesser, 84 Cal. 435. it was held that a 
railroad company which constructed its road upon land the owner- 
ship of which was unknown with the intention in good faith to 
institute condemnation proceedings is not liable in such proceed- 
ings to pay to the owner the value of improvements which it has 
placed on the land. In this case it is attempted to draw the dis- 
tinction between California Pac. R. Co. v. Armstrong, 46 Cal. 85. 
and United States v. Land in Monterey County. 47 Cal. 515, that 
in the former the circumstances evinced the disposition in good 
faith to condemn and pay just compensation and in the latter an 
entry by the strong hand with no such intention. The court says that 
if this distinction can not be maintained the latter case should be 
declared overruled. The value of the land only is the just compen- 
sation guaranteed by law to the owner. 

Whether a corporation, invested with the power of eminent do- 
main, guilty of the technical trespass of entering and constructing 
improvements on the lands of another without having first begun 
condemnation proceedings to secure the right, should escape all 
penalty therefor seems questionable. But that there should be some 
difference in the penalty imposed upon a wrongdoer, pure and sim- 
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pie, without excuse or shadow of right for his action, either before 
or after its doing, and the doer of a similar wrong, invested by the 
constitution and statutes with the right to do what it did, but who 
began its proceedings under such right after, instead of before, the 
act was committed, seems only just and right. In the first case the 
law imposes the unusually heavy penalty of forfeiture of all title in 
and to such improvements. That such a penalty should be imposed 
in the latter case would seem to be applying the strict rule of the 
common law to circumstances and conditions not contemplated be- 
fore the modern advance in scientific government, where the inter- 
ests of the public have been intermingled with corporate rights to 
an extent hitherto undreamed of. 

The question has never been brought squarely before our court, 
but in the cases cited above the position taken would forecast the 
severe penalty to corporations so offending, though even those cases 
holding that the owner is entitled to compensation for improve- 
ments put on the land without authority do not go so far as total- 
low him the full value of such improvements — rather the measure of 
compensation is governed by the extent to which the value of the 
land is enhanced by reason of such improvements. As said in Vil- 
lage of St. Johnsville v. Smith, supra: "In holding, as we do, that 
the appellant is entitled to have the improvements made upon his 
land by the respondent while a trespasser taken into consideration 
in ascertaining his compensation, it must be distinctly understood 
that the measure of such compensation is neither the cost of the 
improvements nor their value or the value of their use to the village. 
The true inquiry is, how much do the improvements placed upon 
the property enhance the value of the appellant's land?" Village of 
St. Johnsville v. Smith, 184 N. Y. 341, 77 N. E. 617, 5 L. R. A., N. 
S., 922, 926. 

M. B. 



Spencer v. Looney. 

Sept. 7, 1914. 
[82 S. E. 745.] 

1. Libel and Slander (§ 6*)— Words Slanderous Per Se— Calling 
White Person Negro. — Since the thirteenth, fourteenth, and fifteenth 
amendments of the federal Constitution, conferring on negroes re- 
siding in the United States equal political rights with white persons, 
did not in any manner affect the social relations of the two races, 
such amendments are no defense to an action for slander, consist- 
ing in calling a write person a negro, which words were defamatory 
and actionable. 

[Ed. Note. — For other cases, see Libel and Slander, Cent. Dig. 
§§ 3-16; Dec. Dig. § 6.*] 

2. Libel and Slander (§ 51*)— Privilege— Malice.— Where defend- 
ant, by reason of a feud, instituted proceedings to have defendant's 



*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



